September's Legal Tip of the Month 

SELLER'S TERMINATION OF CONTRACT
 
Q. My Seller considers our 1-4 Family Residential Contract voided because the Buyer couldn't close. The Buyer has not sent a termination notice but my Seller wants to put his house back on the market - can he do that?
 
A. Yes, as long as the contract is properly terminated by the Seller.
 
 
Q. But we are outside of the closing date - doesn't this automatically make the contract null and void?
 
A. No. Being "outside of the closing date" is a breach of one of the material terms of the contract, but this does not automatically terminate the contract. 
 
 
Q. Then how does my Seller terminate the contract?
 
A. To terminate the contract, the Seller should send to the Buyer a written notice simply stating that he is terminating the contract. The written notice must be sent to the Buyer's address, e-mail, or fax number specified in Paragraph 21.
 
 
Q. Is there a form for Seller giving notice of termination of contract?
 
A. Currently there is not a TREC or TAR form for a Seller's notice of termination of contract.  A short letter from the Seller stating that he is terminating the contract would suffice.
 
 
Q. If my Seller sends a Release of Earnest Money instead of a notice of termination, is the contract terminated?
 
A. If both parties sign the Release of Earnest Money, then the contract is effectively terminated. But it is still advisable to send a notice of termination along with the Release of Earnest Money.
 
 
Q. Does the Buyer need to sign the Seller's notice of termination?
 
A. No. The Seller's signature is sufficient because this is a notice from one party to another, not an agreement between the parties.  Whether the Seller had the legal right to terminate could be challenged later by the Buyer, but it would not change the fact that the Seller terminated the contract.
 
 
Q. If the Buyer receives the Seller's notice of termination and the Release of Earnest Money, what happens if the Buyer refuses to sign the Release of Earnest Money? Is the contract still terminated?
 
A. Yes, the contract is still terminated.  Any dispute over the earnest money does not change the fact that the contract was terminated by the Seller.
 
 
Q. Do you have a sample notice of termination that my Seller can use?
 
A. Yes. If you need a copy or have any questions, contact us at paul@infinitytitleco.com.
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