October’s Legal Tip of the Month

COMMUNITY PROPERTY V. SEPARATE PROPERTY – WHO SIGNS?
Q:    My Seller is married but he says that the property is his “separate property” and his wife doesn’t need to be involved in the sale.  What does he mean by that?
A: 
In Texas, property is generally categorized as either community or separate property:
Community property - Texas law presumes that ANY asset acquired during marriage is community property, which means it is owned 50/50 by each spouse.

Separate property -  property acquired before marriage or through gift or inheritance during marriage (and is kept entirely separate during marriage).
Although these definitions appear to be clear and simple, it can sometimes be a very gray and fact-specific determination whether a particular asset is separate or community property.     

Q:
Does it affect a closing if the property is community or separate property?
A: 
Yes, it affects who will be required to sign the Warranty Deed and certain other documents.
Q:  
My Seller says that he bought the property before marriage, and his deed even references that he purchased the property as “an unmarried person”, and that means without a doubt that the property is his separate property and his new spouse does not need to attend the closing or sign anything.  Is he right?
A:  
Not necessarily.  Property acquired before marriage may initially be one spouse’s separate property, but if community assets (such as either spouse’s earnings) are used to maintain or improve the property (e.g. pay mortgage, property taxes or insurance, or make repairs) it could lose its separate property status and arguably become community property.  Also, a spouse who lives there as a marital homestead has certain homestead rights regardless of the community v. separate property question.  Any of the above would require the spouse’s signature.
Q: 
How does a title company determine whether one or both spouses need to sign the closing documents?
A:  
We look for evidence of a spouse in the property records during our title examination, and we also inquire about the Seller’s marital status. If the person is currently married, our strong preference is for the spouse to join in the execution of the Warranty Deed at a minimum, to make sure the transfer includes any community or homestead rights he or she might be able to claim in the property.

Q:  I know that my Seller is very adamant that his wife does not need to sign anything for the sale of his separate property.  What happens if we can’t get his wife to sign the Warranty Deed?  Can we still close?
A: 
Possibly.  Although we prefer to have his wife sign the Warranty Deed, we may allow her to sign an “Affidavit of Non-Homestead” instead of the Deed, in which she would swear that the property is her husband’s separate property and she has no homestead or community property interest whatsoever in the property, and she would list the address of her legal homestead (which we would verify by her homestead exemption and driver’s license).  If the executed Affidavit and corroborating evidence clearly indicate that she has no interest in the property, we would NOT require her signature on the Warranty Deed.  It is just as easy for her to sign the Deed as the Affidavit of Non-Homestead (both must be notarized), but as a matter of principle some Sellers choose to go the Affidavit route.  
Q:
 So this is all you need – my Seller’s wife to sign this affidavit?

A:  
Yes, all we need is for your Seller’s wife to sign the Affidavit of Non-Homestead.   We can prepare it and e-mail it to her and she can sign it in front of any notary and send her husband with the original to the closing, or she can attend the closing and sign the document then.  
Q:  
What if his wife will not sign the Warranty Deed or the Affidavit of Non-Homestead?
A:  
Then we will not be able to close the transaction due to a concern that the non-signing spouse has an interest in the property that is not being deeded to the buyer, and as a result the non-signing spouse or his/her heirs could later claim an ownership interest in the property that our title policy would have to cover.

Q: 
How am I going to explain all of this to my Seller?
A:  As always, be careful to not cross the line between providing information about real estate v. offering legal advice to your clients.  Have them call or e-mail me – I’d be happy to explain our community property laws or why certain information or signatures are required.
J. Paul Caver - Real Estate Attorney
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